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��"!9 �� �	"��>�#A 2}S � ��!;,# � T�	;D 	
 E,D ����A ��	" @��  T��� 	� ����A 5T�	R�

O(,Y0 F!8�# GT�	%& T��� 5�!9 B�YL$ T�	R� :;b X���� 5�!(�  �� ����A 6(& � ��M&
O(,Y0 O(,Y0 ��	&��0 	� :� 5e	L8&� :� 5�!(�  2�� ��$ ��!30 �!(�)Oxford & Cambridge( .

����� TgHM� �
 E,D ����A 57��� �YYL0 T	(
�� ��  @	�!� �� �	� �# ���� ��	$� ��
�
 w�	30 E� ����!9 �� � T�	R�  2�� ����� @A 	
 @�&	� =�(��)Hawkins, 1992: 32-35( .T�	"1 �� 

�8��!
 .�!0 ��!%& @����!�>��9 !*	3� =2�(R9 �D�& �� E,D ����A 57���  �&g�D 5�!H9 2(�
	� 5
 �&	�m�� �
  ��6& �2�(�� 5T!(Y
 5��,D �!< 	� E�D @�� ��(
���(P�� 5�� !(
�0 �   �&��

)Hart, 1956: 2(.�� E,D ����A ��!30 �� ��  ����& :» 6(,0 	� K(LM0 T��� ��3� E,D ����A
�H��� �� ���� �	"6(� �� @��	&�� �8��	$ =2�� X	P&� « )Ibid( .O/� �!0. 2(3��� ��U�� ��	" 

2�� u!$ .��
 52�� ��	R� E,D ����A X6�8�� T�	" !%& �� �#:» 1 . @��
 KLM�	&8�����  	
�8���	& � IO(,Y0  2 . h��!$ @A �� ��	
 ��D	�  � �# ��(�� F���� � N	�� � h��!$ @���9

�
 �
 KLM� ��b  I��� �	#3 .4��� 2(,"� @��� @	M& @	H�� X�D � �
 2;�& 	" :�!b �� !]��H
���A F	,D��.$�� �D��� � F�*� � E,D  .O(,Y0 �� ��	
 �
  �� ��	" t	L0� E,D ����A 1	��!
 �#

�� 5��$ �,& @��0 �
 �8���� �&	�m�� 	
 �
 �H�
 5�!# �(*�0 h�q 	� 2��� @� �� @A �	� @��0 �� 
5��-�� 5�&g�	D 5�&�����!< @�� �&	�m��  �� ���	�� `S	� �� 	��	;DT ��	" @�� ��(P�� !0 5

�&g�	D !0�!# ��	>8�� !8/
 �  .�� h�9 �� E,D ����A 1	��!
 ��$t	L0� T	,(,Y0 5.(�W," @��0 
�(��02

 �!#� I @��8& ��!�	/&A�V0 �� 2>� .L� @	M8(&	�� �� � �!# �( «)Hawkins, 1992: 3-5).  
 ��!
:(,D � !8/
 ��!" O/9 !0 � E,D ����A �	"�!
�	# � X�/>�Z��	
 �	/�M(� 5��	R3 

��;� O(��0 !
 ��&�!� 	"8�� �� �
 =@	�A 4h��8� 552L� � 6 ������ �
 �� !%& ���. ����� 
 ��	�	�$ �� �8<	�$ 	� �89!3� EHM� �(" �# ���� ��	$� �8S	� �
 @	�A���  �&�&	� E� ����

����& �!�� 5�� .$�� lg�	# ����� ��D	�  � 7��Y� � X�/>�2 ..���� ��5 O(,Y0 �	" ��$t	L0� �� 
 5����� .��O(,Y0 �	" ��&��< .(0�� 	� �H(&	H� �� �&�$ �# l	�(�� �	�3� �
 F	,D� @�&	�  �&�

)Barak, 1989: 36-39( . �� I2�� w�!>� �M(," 2��� ����� ��	�  � ���� 6(& h��8� �����
�
 2�� .H,� 2�L& �	]& �� ��!�� 5C��� �� 	�  � �� o(
 �# ��A !%& �� 5���� ���� 2��� ��

                                                           
1. Hart 

2. Justify 
3. Barak 

4. Easy Case 

5. Medium Case 

6. Hard Case 
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�# 2�� K(LM0 E
	� ����� E(�)0 :�!b ��	�  � 	/�0 �� @	(� ��	� 	"2�� '()*  ..���� �� 
 e	L8&�  � �& � E(�)0 ����	(& 	/�0 h��8� �����E�8�� � ���A  �&�)Barak, 1989: 39-40( .	/&��2� 

��&�!� �� 2�� ��83� Z��	
 ���� ��	� .���� 2L� 	� ���$� �	" l	�	�� 	� �8$�� ���� '()* �
����& ���� '()* ��	� ��!�� � .89	� ��!
 �$�� �(" . :(�� B����� !(�>0 �8� h��!$ .�� ��

�,& 2��� ����� ��	� .89	� �
 :9�� 6(& ��(W(� � ��$ . ����A 1	��!
 ��	
 �	� ����� .�� ��
 ��# X���� E,D)Barak, 1989: 40-41(.  
O(��0 ��   ��# ���
�� T�	>8� �!(;30 �  �&�� �� �
 �� E,D ����A @��0» E,D ����A

�(3«1 � »��� E,D ����A«2�
   T	M�	�� � T	^�	;� .�!8M(
 E)� �# ��!
�	# �� I�!
 �	#
��!%& @	(� �!%& .(#��� � T�	" @�� 7��� =>��9 =8��!
 @����!�32�� ���
  . 5i)
 E)�

D ����A .(
 �!�� 52�� ��� E,D ����A�,& o(� �MS	� @�&	� 2(,#	� E*� � �(3 E, ��A. 
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 ��(�]&� �m�� ���/>� F�	3� ��	
�� 2�� X�z ��8
�»Discretion« �*� 	
 ��!," »weak « �P(8& �

O(�!
 . `(#!0 	
 �8��»Weak Discretion«�� �����   E,D ����A T�	;D �� ��	>8�� ��	$ 5O��$

 � :(�� @���� X6�8�� G����� �� �	� �W&A �!�� 5�$	;& '()*»Weak Discretion« ����� @A 	
 
 52���
 "�( ���» E,D ����A « ����A �& � �	� ����g* 1	��!
 	/�0 T�	R� o�# � 2�(&

�� X	P&� �
 �� E,D ��� . �� ��< �8<	�$ ���� �	� �# ���� 	�3� .�� !
 2Sz� `(#!0 .��
�
 !
 �	# �
 �
�< � ��!# Fz�8�� e�< 5��	/&��2�2�� ��(�� 2��� �0�	R� �
  . 5`(#!0 .�� ��

�
 �� .L� 2�� �	� h��0 �!H9 ���� G2��� �!(��	# .2(�
	� .�� X	,0 2�� �/��
  ��!
 	"
@	," �	� 2�� !(
�0 � �!< 52�(R9  � 52�� ��83� T�	" �#��b . �H&A F	�»E,D ����A «

�
 �� �>�� �	�3� !8M(
�� ��	;8� ."t   �� @	������& �# 2�� `;� .(," �
 2��� � ��	�
�� �3� 5��� E,D ����A �� �0	(�,D ���	30 �>Sx� ���#  @A ��!
 ����#���)� ���/>� �	"

�&�	,$!
 . T�	;D k�»E,D ����A « �8� � 2�(& 2�(R9  � � 2��� T�	R� �	�3� �
 lg*�
EH$ O" 2��t�  � lg�	# @A �� 2�� .H,��!(]
  . �m�� 	��»����g* «�� !8/
 �
 �&��0  �!(��	#

 	0 �"� @	M& �� �	� B�8<	�$ ���� 2���»E,D ����A«.  
�
 	�3� �� �� ����g* �� �	# ���:  

�� 	
	�� ����� �����4�,& �	� ��� �� ����� �	"�	(3� F	,DG� �# 	�3� .�� �
 5  �&��0
�
 & X6�8�� �H�
 5�$	
 �H(&	H� T��*2�� T�	R� �D� .O(,Y0 	�3� .�� ��  ��< ����g* ��&!(�

�� F	,D� OH� ���* �� �� ��# .��HS�5 �� ����g* �� X�/>� .�� » 	� �89!3� ����g*

                                                           
1. Weak Discretion 

2. Strong Discretion 

3. Dworkin 

4. Discretion as judgment 

5. Alexy 
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�8<	�$«1��   ��	&)Klatt, 2007: 517( ~�
!� @A �
 ����g* �# �89!3� N�& �
 �8�
 �� @A 2��G# � 
�� �
!P0 B�8<	�$ ����g* �
 5��$2��	P�" B�8<	�$ ����g* � 3�� O(��0  ��# . =&�� ��

�� ���� �	� �
 ��	�� .�� 2�L& ��$ �# T�	R� �&��� 	� ��"t �(��0 ��  e�	P0 �� 5o�	"
 �!(� �!/
 o��< =8$�&	&)Klatt, 2007: 517(. 29!3� � o&�� �� ����g* �	�3� �
 6(& X�� =&�� 

2�� ��	P�".  
 �� 	
	��  ����� ���������� �4 ���	R� T	,(,Y0 2("	� !
 �(#V0 	
  w!3� �� �# ��

�,& C��� !%&���P0 � �!]&�	
 ����� �� ����g* �!#�	# �
 5�&�$ �	���� `0�!� ���� ��	$� 	" . .��
O(,Y0 E�	$ l	D�& ����� �� ��	"  .(3� �D��� �� ��	R� C�!� � X	�� .�!0z	
 ��� �� �# ��$

� !%& �� � ��$ t	L0��&!%&���P0 E
	�!(q � �3-� �&�&	 . �� ����� TgHM� �
 l	0��! 	�3� .��
O(,Y0 ��!
 ��	R� Fg�8�� ���� 	� @�&	� O/9 ���  � ���8)� p�Y< �� �!(� �,& E�  5����!�

 � �&��� �� ��	/& O(,Y0  � t	L0� 2(�g* � �	(8<� T	R� �# ���� ��	$� 2(3��� .�� �
 �H�

�,& 	/&A O(,Y0 0��$ a�& 	� ��(
�	
 �!]�� X	�� �(" ��� �� �&�� . �� X�/>� .�� 5C��� ��

 �3-� OH� � ��$ �b l	�	,0 �"��<!%&���P0 E��!� �# ���� �!
�	# ������ �� 	/�0 ����g*
�$	
 ��$5 )Dworkin, 1977: 32; Isaacs, 1933: 399, 341-342; Pattenden, 1990: 2; Iglesias, 2001: 5(.  
 	�� � 	
	�� �� ��� !� "��#$2(3��� �
  ����� ��	�  � ��!�� �# ���� ��	$� ��	"

��	� � ���
 K�	& T	Dgb� 	�� 5���� ���� 2��� ��8�(& '�� @���� 	" ..����  	
 @�&	� !�>� ��
�89!3� TgHM�62�� ����� @�&	� B@	
� O/9 ��  ..���� ��5  � X6�8�� 	�3� .�� �� ����g* 

t ����!92�� ������ �� ��,$�" � e�< T�	R� T��! �� �#	� � ��(W(� ��"  @�&	� �#
�
 �,& �� .��� ��Y�� � X�/>� u��  �&	��)Iglesias, 2001: 5, 32, 35 & 77( .��!%& �R3
  @����!�

2(3��� @�!# ��(� �� T	R� ����A ����)� �
 ��	$� ��!
 �� ����g* �� X�/>� .�� 5�����  �	"
 ��&�!��
 ��&�!�  � O/� � ��*� �� �	# �&!
 . N��
� 	� 2<	�!
 T��� T	R� �# 	�3� .�� �
 �& �8;S�
2(3���  T	;n� �� �	� �# 2�� �&	�� 	�3� .�� �� ����g* �H�
 5�&��� �� ��*� � ��	�� �	"

2H9 2�� �9	# E�z� @�6(� �� �# �$	
 O/� .�� �
	���� X	�� �� ��&�!� �	" .(S� .(," �
 .�� 5E
kH3�� 5����g* �� 2$��!
  T	Dgb� �8�� �# 2�� !�� .�� .((30 �� �89!3� TgHM� ����#

 ��6& 2�(�� �
 2H9 X��# 52�(& E�	#  2�� !0)Ibid: 5(. 

 
  

                                                           
1. Epistemic Discretion 

2. Epistemic-empricial Discretion 

3. Epistemic-normative Discretion 

4. Discretion as Finality 

5. �8;S� 	
 ���0 �
 !%&���P0 7�9 ��	3S� h��0 k(J� ��� �(�	R� �� X	%& ����� @�!��5 ����g* �
 .�� 	�3� �� 7��� �!>(# 	� 
�M(," F6S68� 2��.  

6. Epistemic Difficulties 
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2-1 .
�� ��	 
���  
2�� @�&	� OH� ��!�� �
 ��H� �	� 5@�&	� .(30 ����� �� . �(�H0 .$�� � O��� �&�&	� ��D	�

" �����o(� ����A �� �� ��,8)� =(R� ! �� ��(
 �� 6(& 	&�� ��j]&�&	� � ��#  �� �D��� �&��0
�
 ���&���J6� � :(�� �9	#  ��# O(%�0 o(� �� 5�"� o$�� �� .H,� �	"��	M(� X	,0 �# .
�	
.� F	��
 � 2�(& E�	# �	&�� ��j]&�&	� E,D �� 5 �� C� �3-� � ��(�� ��D��� T��& ��# .

8&���P(5�,& lg�	# ����� �D���  �&!;
 .(
 �� ����A �� �� E,D ����A F	,8�� ��&��0 )Prebble, 

2006: 7( . �	(�
 �# @�&	� �� �!(�>0 	
 ����� �D��� �� !0�!9 2�� !�6�	& �	� 2(3� .�� ��
����� ��D	�  � �	P�� � ���j]&�&	� o�# �
  ��6&1�!(]
 O(,Y0 52�� ����  ..���� �� 5� �
SE( 

�
 	
 �� @A �# �$	
 �8$�� �� 2(�g* .�� ��	
 �	� 5@�&	� ���8)� �� ����� �	"�<  �!(��	#
!� E,D ����A  ��#)Himma, 1999: 74(. �	� �# ���� ��	$� �8(3� �
 5��� E,D ����A 5C��� �� 

 	
�
 ����� ��	� ��� �� X��# !" � ���
 ����� �����  � 	/&A�8$�� @	�H� 4���  @�&	� !%& �� � 
 ����&�  � �
E
	� j�4!� �&� )(Iglesias,2001: 6; Hart & Sacks, 1958: 18; Greenawalt, 1975: 363 

366 
�� E,D ����A �� 	�3� .��  �0���S �# �$	
 ���/>� �
  ��6& �&��02 E,D ����A �
 @A �� 

��,3'�!* E,D ����A E
	�� �� 4�� !(;30  ��# .* E,D ����A ���� ��j]&�&	� 5'�!  �D���
O(,Y0 �� ����A �	� �
 ��	H$A p	< �� 	-D� �!(� ��# .�
 @�&	�  .((30 �
���	� 2��!*

�� �$	
 �8$�� ��	/& O(,Y0 t	L0� �� �� Fg�8�� � ����A �� �YLM� � �U�� =���� �	� �# ��# .
��gD '�!* �	(8<� N�& .�� �# 2�� ��	
 .�� !
 �0���S  �H��� !
 N��� � ���)� �!,�� !%& ��

 2�� �-��!$ !
 !?	& ��� E,D ����A �!�� 5���� ��� E,D ����A 	
 6(& �,# ~	;0�� 52�� F!8�#
 �
 �?�� �	� 5@�&	� �� a�	�0 	� @�&	� T�H� 5@�&	� X	/
� 5@�&	� @��
 :(��!(q ����� �� �#

2�� O(,Y0 t	L0� .8� ��� E,D ����A �� ��	
 �
 5.��!
	�
 �
 � 2�� ��, E,D ����A 	
 f��!
���6� @	(� �&��;P� ��	R� T	�	�� @A �� �# ���� ��	$� ��	"!8�
 O(,Y0 T�	>8� �	"  �!(�

�
 6�!" ��!�� 5���#  �$	
 ��M& ���� 	/&A �
 ��	(8<� .(�� '�!* ��b)Iglesias, 2001:7; Luzzati, 

1990: 130-137),�
  �� !%& , E,D ����A @��8& ��� f��!8� ��� E,D ����A 	
 lg�	# �� ��
�� ��� E,D ����A �!�� 52�&�� ��$ E�	$ 6(& �� '�!* E,D ����A �&��0 . ������ �� 5�&�,& ��!


�� E,D ����A l	8��!* �	� �
 T��	P� .((30 �� ��j]&�&	� �#  	
 �	� C��� �� 5�"�» ��	� ���
2��� ����� «�� ��!30 :;b �jS 52�� ����� 0�$	
 ��� E,D ����A �&��.  

 T�	;D �� �<!
 »��	8<	� E,D ����A«5�� ��	>8�� ��� E,D ����A X�/>� 	
 f��!8�   ���#
)Alexy, 2002: 310(. �0�	>8� Tz	,8�� @	(� �� �� e	L8&� @	H�� @�&	� ��< B�	8<	� �# 	�3� .�� �
 

                                                           
1. Legal Rule 

2. Luzzati 

3. Implicit discretion 

4. Explicit discretion 

5. Structural discretion 
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 �
 �&�&	� !%& �� �# � @�6(��� !�(� 5�&!;83�  �3� I��	� �� @�&	� �	8<	� �H��� �
 ���0 	
 �
�� �� ��	�� .�� 5���� 2����)� 	"��	;& � 	"��	
 :(�� �!� .((30  .�� ��	R� E,D ����A 	
 �# �"�

 ��$ !� f	H$)Klatt, 2007: 516( .��!%& �R3
 �
 �� ��� E,D ����A 6(& @����!�  T��� �	-D� E(S�
o(
 �L;S� � �]&�!���< 	
 5�	� �
 ����@��
 �"�1�� 	�3� O"   ��&��)Iglesias,2001:7, Hayek, 

1944: 228, 453(. 

2(9!? ��� E,D ����A ��!�� X!� ��!
 �� ��	" X!� 	� �����  �	� �	(8<� �� ��,D ��	]&�
�� ��!� �
 5�"� 2����)� E(S� T��! �� �H� ����� @	
� ��,� �� � @	
� �	" e	�8�� �	"  !�j�	&

 ����� X	%& !"2�� .2�� !�j�	&�	H&� @A ���� BE*� 5.��!
	�
 . � h
�� 2�� ���! 5.�� ���� 	

2����)� O(,Y0 	0 ��$ .((30 ��	" O(,Y0 � �&�!���< 5�"��L;S� �	"  ��	
 �	�;� !
 �# ��	"

��;� �	� �	;8$� �� t	L0� E,D ����A .8$�� !
  � ��$ ��	< ��� E,D ����A ���� �� 5��$
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